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Re:
Important Information Describing the State of North Carolina’s Public Records Laws and the Exclusive Methods to Be Used by Companies That Seek to Protect Trade Secrets and Qualifying Confidential Information. 

Dear Click here to enter text.:
Thank you for your interest in the State of North Carolina. You have informed us that you have been formally engaged by a company that prefers to maintain confidentiality at this point, to represent their interests in seeking North Carolina’s assistance with its potential location of a project in North Carolina.  (If our understanding is incorrect and you are not engaged for these purposes, please advise us.)  As we begin to work together and share information about this project, I wanted to make you aware of some relevant information regarding public records and the protection of confidential information for economic development projects. Please be sure to share this letter with your client, so that they are also knowledgeable about the treatment of materials submitted by them or on their behalf to the Department of Commerce (the “Department”).

As a state agency, the Department is subject to the North Carolina General Statutes relating to public records and confidential information. These statutes provide certain very specific protections for confidential materials.  In particular, in the context of economic development projects, the Department is permitted to withhold public records relating to proposed expansion or location of businesses and projects in North Carolina so long as the release of these materials would “frustrate the purpose for which they were created.”  A copy of G.S. §132-6(d), which establishes this protection, is attached, along with other sections of the General Statutes relating to public records, confidential information and economic development projects.  

In light of these statutory provisions, the Department’s policy is not to release public records relating to specific proposed economic development projects until such time as a final decision concerning the location has been made and the decision is announced (at which time the statutes require disclosure).  At that point, if any part of the information that has been provided to the Department qualifies as tax information and/or a trade secret and has been properly identified as such at the time of delivery, that information may be retained as confidential by the Department under other statutory provisions.  These are G.S. §132-1.2 (The Public Records Law) and G.S. §66-152 (The Trade Secrets Protection Act), copies of which are attached. Taxpayer information is protected from disclosure, except in limited specified circumstances, by G.S. §105-259 (the general confidentiality provisions governing taxpayer information).  “Trade secrets” are exempt from otherwise required disclosure if certain conditions are met.  A “trade secret” is business or technical information that derives commercial value from not being generally known or readily ascertainable, and which is the subject of reasonable efforts to maintain its secrecy.  

In order to protect the confidentiality of trade secrets and tax information, you and your client must:

· Make all designations of confidential materials at the time documents are first submitted to the Department (and on every occasion thereafter when those materials are resubmitted, or new materials are submitted). This applies to written communications, in whatever form, including emails.
· Clearly, prominently, and specifically designate in writing what information is “CONFIDENTIAL – TRADE SECRET”.  Indiscriminate designations of information as “confidential,” such as form language automatically inserted into e-mails or into the margins of documents will not be regarded as sufficient designations, i.e., the designations must embrace only specific confidential words, numbers, descriptions, etc., and  not whole sentences or groups of sentences.  A method of accomplishing this may be to provide both a complete “clean” version, and a version with qualifying confidential material redacted, at the time of submission.
Let me reiterate that all information regarding the project will be treated as confidential while the project is considering its site location.  It will be produced in response to a public records request only after a final location decision has been announced (whether to proceed or not proceed).  Thus, the only information the company or its representatives should designate in writing as “CONFIDENTIAL -- TRADE SECRET” is (1) statutorily protected tax information or (2) information that (a) meets the test of “confidential information”  under G.S. §132-1.2, including qualification as a “trade secret” as described above, and (b) will continue to meet that test following the project’s announcement.  The procedures described in this letter are the only procedures by which materials that qualify as trade secrets may be withheld from public disclosure.

Our experience with other companies and projects indicates that very little information shared during the site selection and recruitment process is likely to justify confidential treatment following an announcement.   

Under the Public Records Law, the Department is required to produce public records as soon as they become available, and no later than 25 business days following the date of request.  If a public records request is received, the Department will examine the records that have been submitted to it. If the company or its representatives have specifically designated certain information as “CONFIDENTIAL – TRADE SECRET” we will respect that designation, provided that the Department determines that (1) the claim of confidentiality is credible and (2) it is not overly broad or indiscriminate.  

In the unlikely event a challenge is brought by a member of the public contesting the designation of certain information as confidential, the company should be prepared to defend its designation at its own expense, given that the information necessary to establish trade secrecy is uniquely in its possession.  In our experience, legal challenges to appropriate confidential designations are very rare. 

On a final note, if you or your client seeks information on any of the state’s targeted, performance-based incentive programs, please be aware that only state officials in charge of incentive programs can propose incentives under those programs and preliminary representations about state incentives when made by local developers or third parties cannot be relied upon. Also, if your client chooses to seek incentives, please be aware that certain employment and financial information regarding their business will be required to be submitted.

I hope this letter provides you with useful direction concerning the confidential nature of materials and information submitted to the Department of Commerce and again, please be sure to share it with others who may be working on this project with you.  If you have any questions regarding this information, please feel free to contact me and I very much look forward to working with you on this project.

Sincerely,
Click here to enter text.
	Provisions of North Carolina General Statutes Addressing Public Records, 

Confidential Information, and Economic Development Projects

§ 132‑1.  "Public records" defined

(a)       "Public record" or "public records" shall mean all documents, papers, letters, maps, books, photographs, films, sound recordings, magnetic or other tapes, electronic data‑processing records, artifacts, or other documentary material, regardless of physical form or characteristics, made or received pursuant to law or ordinance in connection with the transaction of public business by any agency of North Carolina government or its subdivisions. Agency of North Carolina government or its subdivisions shall mean and include every public office, public officer or official (State or local, elected or appointed), institution, board, commission, bureau, council, department, authority or other unit of government of the State or of any county, unit, special district or other political subdivision of government.

(b)       The public records and public information compiled by the agencies of North Carolina government or its subdivisions are the property of the people. . .  

§ 132‑1.1.  State tax information

 (b)       State and Local Tax Information. – Tax information may not be disclosed except as provided in G.S. 105‑259. As used in this subsection, "tax information" has the same meaning as in G.S. 105‑259. Local tax records that contain information about a taxpayer's income or receipts may not be disclosed except as provided in G.S. 153A‑148.1 and G.S. 160A‑208.1.

§ 132‑1.2.  Confidential information.

Nothing in this Chapter shall be construed to require or authorize a public agency or its subdivision to disclose any information that:

(1)       Meets all of the following conditions:

a.     Constitutes a "trade secret" as defined in G.S. 66‑152(3).

b.    Is the property of a private "person" as defined in G.S. 66‑152(2).

c.     Is disclosed or furnished to the public agency in connection with the owner's performance of a public contract or in connection with a bid, application, proposal, industrial development project, or in compliance with laws, regulations, rules, or ordinances of the United States, the State, or political subdivisions of the State.

d.     Is designated or indicated as "confidential" or as a "trade secret" at the time of its initial disclosure to the public agency.

§ 66‑152.  Definitions (Trade Secrets Protection Act)

As used in this Article, unless the context requires otherwise:

(2)       "Person" means an individual, corporation, government, governmental subdivision or agency, business trust, estate, trust, partnership, association, joint venture, or any other legal or commercial entity.

(3)     "Trade secret" means business or technical information, including but not limited to a formula, pattern, program, device, compilation of information, method, technique, or process that:

a.     Derives independent actual or potential commercial value from not being generally known or readily ascertainable through independent development or reverse engineering by persons who can obtain economic value from its disclosure or use; and

b.     Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

The existence of a trade secret shall not be negated merely because the information comprising the trade secret has also been developed, used, or owned independently by more than one person, or licensed to other persons.
§ 132‑1.8.  Economic development incentives

(a)       Assumptions and Methodologies. – Subject to the provisions of this Chapter regarding confidential information and the withholding of public records relating to the proposed expansion or location of specific business or industrial projects when the release of those records would frustrate the purpose for which they were created, whenever a public agency or its subdivision performs a cost‑benefit 
analysis or similar assessment with respect to economic development incentives offered to a specific business or industrial project, the agency or its subdivision must describe in detail the assumptions and methodologies used in completing the analysis or assessment. This description is a public record and is subject to all provisions of this Chapter and other law regarding public records.

(b)       Disclosure of Public Records Requirements. – Whenever an agency or its subdivision first proposes, negotiates, or accepts an application for economic development incentives with respect to a specific industrial or business project, the agency or subdivision must disclose that any information obtained by the agency or subdivision is subject to laws regarding disclosure of public records. In addition, the agency or subdivision must fully and accurately describe the instances in which confidential information may be withheld from disclosure, the types of information that qualify as confidential information, and the methods for ensuring that confidential information is not disclosed."

§ 132‑6.  Inspection and examination of records

(a)       Every custodian of public records shall permit any record in the custodian's custody to be inspected and examined at reasonable times and under reasonable supervision by any person, and shall, as promptly as possible, furnish copies thereof upon payment of any fees as may be prescribed by law. . . 

(c)       No request to inspect, examine, or obtain copies of public records shall be denied on the grounds that confidential information is commingled with the requested nonconfidential information. If it is necessary to separate confidential from nonconfidential information in order to permit the inspection, examination, or copying of the public records, the public agency shall bear the cost of such separation. . .

    

(d)      Notwithstanding the provisions of subsections (a) and (b) of this section, public records relating to the proposed expansion or location of specific business or industrial projects may be withheld so long as their inspection, examination or copying would frustrate the purpose for which such public records were created; provided, however, that nothing herein shall be construed to permit the withholding of public records relating to general economic development policies or activities. 

Once the State, a local government, or the specific business has announced a commitment by the business to expand or locate a specific project in this State or a final decision not to do so and the business has communicated that commitment or decision to the State or local government agency involved with the project, the provisions of this subsection allowing public records to be withheld by the agency no longer apply. 

Once the provisions of this subsection no longer apply, the agency shall disclose as soon as practicable, and within 25 business days, public records requested for the announced project that are not otherwise made confidential by law. 

An announcement that a business or industrial project has committed to expand or locate in the State shall not require disclosure of local government records relating to the project if the business has not selected a specific location within the State for the project. Once a specific location for the project has been determined, local government records must be disclosed, upon request, in accordance with the provisions of this section. For purposes of this section, "local government records" include records maintained by the State that relate to a local government's efforts to attract the project."

§ 132‑9.  Access to records

(b)       In an action to compel disclosure of public records which have been withheld pursuant to the provisions of G.S. 132‑6 concerning public records relating to the proposed expansion or location of particular businesses and industrial projects, the burden shall be on the custodian withholding the records to show that disclosure would frustrate the purpose of attracting that particular business or industrial project.



North Carolina: The State of Minds

301 North Wilmington Street(4301 Mail Service Center(Raleigh, North Carolina 27699-4301

Tel: (919) 733-3449(Fax: (919) 715-9593

An Equal Opportunity/Affirmative Action Employer


[image: image1.png]_1267523398.doc
[image: image1.png]






